
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
THOMAS M. KELLEY,   
 Plaintiff,  
     
v.          Civil Action No. 05-10596-NMG 
     
TOWN OF PLYMOUTH, et al 

Defendants. 
 

PLAINTIFF, THOMAS M. KELLEY’S,  
REBUTTAL TO DEFENDANTS’ REPLY  

MEMORANDUM TO PLAINTIFF’S OPPOSITION 
TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 
 

 The Defendants in their Reply Memorandum continue to misstate the material facts, 

relying on confusion and misinterpretation of the law in a desperate attempt to avoid a trial on 

the issues of fact that must go to a jury to render a decision.  Besides this rebuttal, the Plaintiff 

relies primarily upon his Memorandum in Opposition to Summary Judgment and his Statement 

of Disputed Facts, supported by the testimony of numerous witnesses other than himself.  The 

Plaintiff, hereinafter referred to as Kelley, will demonstrate that the Defendants are unaware of 

their own pleadings as well as mistaken in the application of the law, relating to each of the 

Plaintiff’s counts of his complaint.  

 
Count I. Violation of the M.G.L. Chap149, §185 
 

The Defendants raise some disingenuous arguments in their Reply Memorandum in 

Support of their Motion for Summary Judgment.  They start with how the Chief said that he 

spoke with the former Town Manager, William Griffin, (hereinafter “former Town Manager”) 

about Kelly’s complaints.  The Defendants would have the Court believe that the Chief was 

disinterested in the fact a Town Meeting Member, Retirement Board Member and police officer, 
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one Thomas Kelly, was claiming that the Chief and two captains had received over $500,000.00 

in unauthorized pay.  So disinterested that the Chief wouldn’t be bothered with practicing 

reprisals on Officer Kelly.  The Defendants cite two places in the Chief’s deposition where the 

Chief says he spoke later to the former Town Manager about the issue. What the Defendants are 

attempting to hide is that the Chief clearly left the deposition saying that he did not speak 

immediately with the former Town Manager, but did so later. While the former Town Manager 

remembers that the Chief was upset and spoke to the former Town Manager soon after he heard 

about the issue, (Griffin TR:11, attached hereto as Exhibit A).  The Chief says on page 90 of his 

deposition (Pomeroy TR:90, attached hereto as Exhibit B) that he was told by the former Town 

Manager that the former Town Manger was contacted by the IG’s office. “…but it was along 

time afterwards. He mentioned it in passing.”  

The Chief was questioned extensively during his deposition about a lengthy and 

explosive newspaper article claiming that over $500,000.00 was given in compensation to the 

Chief and two captains since the mid 1980’s but the Chief says he did not see the article and he 

says so on page 94 of his deposition (Pomeroy TR:94, Exhibit B). 

The Chief does admit that the raising of the issue was a personal attack on him, see, page 

98.  Later the Chief says on page 105 and 107…”I wasn’t the least bit concerned about it” 

referring to the Inspector General’s probe.  (Pomeroy TR:108-107, Exhibit B). The Chief talked 

to the former Town Manager about it ….”But not for quite awhile after I first heard about it. 

Sometime afterwards.” page 87.  (Pomeroy TR:87, Exhibit B). 

The Defendants argue that this really didn’t amount to much except that the newspapers 

were writing that he and two others had received in excess of $500,000.00 dollars in 

unauthorized payments and that no one was bothered by it.  That is not how other people saw the 
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situation.  The former Town Manager said the Chief called him and he was “upset”, (Griffin 

TR:11, Exhibit A), and cannot remember but may have called him more than once, a call, the 

Court should take particular note of, that the Chief does not remember.  Other police officers saw 

the Chief engaged in a vendetta against the Plaintiff.  (Fahy TR:20-21, attached as Exhibit C). 

The evidence is that one, of the only two Captains on the force, is quoted as saying that 

“Pomeroy doesn’t want him fucking with his money.”  (Fahy TR:24, Exhibit C). Despite what 

Defendants’ counsel now says in the Reply Memorandum, Fahy, Kelly’s shift supervisor, said 

that it was not just Kelly’s Retirement Board work that caused the problems for him. “…but after 

he questioned Pomeroy’s incentive pay, that’s when Botieri came down…” (Fahy TR:21, Exhibit 

C).  

The Defendant would have the Court believe that Lieutenant Fahy’s deposition supports 

the finding that Kelly was not treated differently than anyone else and that is a far cry from what 

is accurate.  Fahy clearly says that the monitoring of Kelly even for his Retirement Board work 

during regular shifts began only after the $500,000.00 dollars of unauthorized payments was 

raised by the Plaintiff. 

Fahy testifies that Botieri made it clear that he wanted him monitored because he raised 

the issue of unauthorized compensation, (Fahy, TR:23-24, Exhibit C). Later in his deposition 

Fahy testifies, “Well, they just scrutinized every move he made.”(Fahy, TR:24, Exhibit C). “He 

was the only one I was ordered to log out.” (Fahy, TR:20, Exhibit C).”…it was obvious that they 

were after him”, (Fahy, TR:39, Exhibit C). “It was obvious in the station. I wasn’t the only one 

who knew about this, I believe”, (Fahy, TR:39, Exhibit C).  “No, just the thing from Botieri, 

when he said he—the Chief didn’t want Kelly fucking with his money”, (Fahy TR:43-44, Exhibit 

C).  Fahy also testified that as Lieutenant he had no problem with Kelly’s work, (Fahy:TR:33, 
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36, Exhibit C).  Kelly was followed around by Botieri (Fahy, TR:23-24, Exhibit C), called in 

from vacation to work the 4th of July, had his work monitored, was cited for not filling out a 

motor vehicle warning out completely.  Captain Botieri says that he, Botieri, was not aggravated 

by Kelly’s conduct, (Botieri TR:44, Exhibit D).  In addition, Kelley was called on the carpet for 

not giving his location when he was responding to a call involving a police officer at a violent 

scene and his time at the Retirement Board meetings had to be charged back to the police budget 

and his time at those meetings was closely scrutinized.  

In addition he was denied certain benefits after being injured in the line of duty, benefits 

that had been provided to other injured officers and should have been provided to Kelly as 

required by law. The Chief had his own view as to causation and ignored the view of the panel of 

medical doctors that made the finding that after collapsing at the Columbine like training and he 

was removed by ambulance and then removed to a Boston cardiac care unit that Kelly’s injury 

constituted a compensable event .  

The Defendants emphasize that the Defendants did nothing illegal.  But the measure of 

violation of the statue at issue is not whether the Defendants did anything illegal, but whether the 

Plaintiff, Kelley, reasonably believed the Defendants were doing something illegal.  Apparently 

Kelley did as evidenced by the fact that he reported the activity to the Inspector General of 

Massachusetts, who believed his complaint was reasonable enough to conduct an investigation.  

See affidavit of the Barbara J. Hansberry, General counsel at the Office of the Massachusetts 

Inspector General, marked as Exhibit E and annexed hereto and made a part hereof. 

Further the Plaintiff as a member of the Plymouth retirement board was made aware of 

the manner in which the Defendant Pomeroy and other ranking Police and Fire Department 

officers were receiving compensation under the so called Quinn Bill Incentive program, was in 
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violation of Massachusetts regulations and would have an impact upon the calculation of 

retirement benefits for those individuals, resulting in them receiving less money in retirement 

benefits than they would be anticipating.  Kelley had been advised by Retirement board counsel 

that there was a definite problem since the Defendant Pomeroy and others were receiving 

compensation with out the benefit of a written policy, a by-law, or a contract, authorizing such 

payment to him and others. See Exhibit F, a true Copy of 840 CMR 15.03 Regular 

Compensation, a true copy of which is annexed hereto and made a part hereof.  

This court ruled in Christopher Mailloux, Plaintiff v. Town of Litteleton and Alexander 

McCurdy, Defendants, 473 F. Supp. 2d 177; 2007 U. S. Dist. LEXIS 3750: 

 But the relevant test is not whether the request or order is illegal, but 
rather whether Plaintiff ‘reasonably believed’ it to be illegal.  Here, Plaintiff 
alleges that the journal was a part of a scheme by McCurdy to have firefighter 
Dunn fired so that McCurdy’s son, Steele, could obtain a salary increase.  
Whether Plaintiff reasonably believed that the requested activity was illegal is a 
genuine issue of material fact to be resolved by the trier of fact. 
 
Kelley obviously believed the actions of Pomeroy to be illegal and when Pomeroy 

refused to take remedial action, which eventually Town Meeting did, Kelley felt compelled to 

report it  to protect his own integrity as well as the integrity of the Retirement Board. See Kelley 

Deposition Transcript, Dated:  February 9, 2006, Volume 1, pages 87 lines 4-11 (annexed hereto 

as Exhibit G). 

After Kelley filed his Complaint with the Inspector General, the Town of Plymouth 

through Town Meeting voted to ratify the previous unauthorized payments to Chief Pomeroy and 

others.  A true copy of the Vote of Town Meeting of October 22, 2001, is annexed hereto and 

made part hereof as Exhibit H.  

Again the retaliation issue, as set forth in Plaintiff’s opposition Memorandum, is clearly 

disputed and substantial evidence of retaliation as set forth is said Memorandum and Statement 
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of Disputed Facts warrants this matter go to a jury.  Defendants are not entitled to Summary 

Judgment on Count I of Plaintiff’s Complaint. 

 

Count II. Defendant’s Negligence; Willful, Wanton, and Reckless Conduct  

Chief Pomeroy by his own admission employed of management style based upon 

ignorance and omission.   Throughout his testimony at his deposition he painted himself as the 

master of delegation and oblivion.  Unfortunately his oblivious conduct prevented him from 

being aware that to those he delegated tasks also did nothing.  Further at every opportunity, he 

failed to educate himself regarding his officers’ conditions, even when repeatedly furnished with 

information. 

The Defendants argue that the Chief’s testimony is being mischaracterized in that the 

Chief of Police of the 145 person department (Pomeroy, TR:14, Exhibit B) had not read anything 

about safety in training models because nothing is written about the subject.  The fact is that the 

Chief says that he had never read anything on the subject and yet he agrees that he has the 

responsibility to provide a safe work environment (Pomeroy, TR:29, Exhibit B). 

The Defendant goes on to argue that the Chief did not read anything about safety and 

screening of police officers because there is nothing written about it, but that is not so.  The 

Chief says that the six professional police law enforcement organizations to which he belongs, in 

fact, provide information on training, but that he had never seen anything on the subject of 

screening and safety, which is a far cry from the Plaintiff’s incredulous comment that it doesn’t 

exist. And why would he read anything on the subject in any event; he doesn’t see it as his area 

of responsibility.  The Chief has never written any protocols, rules, or regulations regarding 

screening of police officers, concerning physical capacity or ability to do training. (Pomeroy, 
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TR:22, 23, Exhibit B).  The Chief has never seen anything on issue of who is physically capable 

to train in his years as a member of the Massachusetts Chiefs of Police Association. The Chief 

belongs to six professional law enforcement organizations (Pomeroy, TR:25, Exhibit B) made up 

of police officers or Chiefs and has never seen anything from any of them regarding training, yet 

the Chief admits that he has an obligation to provide a safe work environment (Pomeroy, TR:29, 

Exhibit B). 

The Chief is not accurate when he testifies in his deposition that two officers were 

excused from the training prior to the Plaintiff being injured (Pomeroy, TR:32, Exhibit B).  The 

Chief says that he never knew whether the Plaintiff’s condition should have excluded him from 

training. (Pomeroy, TR:37, Exhibit B). And that he has never told other officers to make sure the 

personnel under their command were fit to be trained (Pomeroy, TR:40, Exhibit B).  The Chief 

never spoke to the State Police Colonel about issues of fitness and the rigors of the training 

program (Pomeroy, TR:42, Exhibit B).  The Chief never read anything on the subject of the 

rigors of the training and never asked anyone about the rigors of the training and never saw any 

printed documents on the subject of the rigors of the training (Pomeroy, TR:53, Exhibit B).  The 

Chief would have staff meetings, but in these meetings they never discussed Kelly or the rigors 

of the training.  (Pomeroy, TR:51-52, Exhibit B). 

Captain Botieri says he doesn’t understand the question when asked if there is any rule or 

protocol that would if considered cause a police officer in his command to be excluded from 

training, (Botieri TR:20,25,26, and 28, Exhibit D).  In Botieri’s view if an officer shows up for 

work then he is physically capable of performing all training.  Neither Botieri nor the Chief knew 

of the training specifics or the physical demands of the training exercise and both admitted as 

such in their depositions, (Botieri TR:14, Exhibit D).  Botieri goes on to say that after being a 
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Captain and second in command in the department he knows of no obligation of the Chief to 

insure that personnel with health conditions are safe in the training that they are assigned to 

complete, (BotieriTR:31, Exhibit D). 

The Defendants go on to discuss Officers Abbot and Govoni and how they were excluded 

from the training.  The Defendants argue that these two men asked to be excused…”Abbot had 

approached a captain ahead of time and asked if he could be excused from training”  Defendants’ 

Memo page 6; but that is not what the record says by way of the Chief’s testimony. To be clear, 

the Chief testified in his deposition that: 

 

ANSWER: In Abbot’s case, his direct supervisor was Captain Botieri, so I’m assuming 

(emphasis added) he went to Captain Botieri. (Pomeroy, TR:33, Exhibit B) 

 

ANSWER: I believe Abbot asked. I don’t think Govoni asked because he was already on light 

duty (emphasis added) (Pomeroy, TR:34, Exhibit B).  

In simple terms the Chief’s deposition testimony does not support what the Defendants’ 

Reply Memo in Support of Their Motion for Summary Judgment claims. There is no evidence 

that they asked to be excused from training. 

Notwithstanding how one would characterize Captain Botieri’s testimony as a Captain in 

the Police Department and as a sworn officer, he did not understand a simple set of questions. 

The Chief was sitting beside him at his deposition and the Chief attended no other depositions 

other than his own.  The Captain was more than clear in some of his answers where he stated that 

he and the Chief had no responsibility to ensure that the uniformed personnel of the town were 

safe in the training modules to which they were being assigned to complete.  There is no 
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explanation for how the police department command staff can rely on the individual police 

offices evaluation of their own personnel health of whether the officer can or should participate 

in certain training when no one even in the command staff knows of the physical challenges that 

are facing the trainees. 

Whether the actions of the defendants are negligence and were willful, wanton and 

reckless is a jury issue.  Again the Plaintiff in his Statement of Disputed Facts and in his 

Memorandum in Opposition to Summary Judgment has set for substantial evidence of the 

Defendants’ actions and flagrant omissions to warrant a jury’s consideration.  After all, Plaintiff 

Kelley could have died during his participation in the Columbine Training exercise.  Certainly 

the quick action of his brother officers contributed to his survival.  

But the Massachusetts Court of Appeals set the standard for a jury to consider and not a 

judge on a motion for summary judgment in Ann S. Inferrera, administratrix v. Town of  

Sudbury & Others, 31 Mass. App. Ct. 96; 575 N.E.2d 82; 1991 Mass. App. LEXIS 507, when 

the court ruled: 

 The genuine issue is whether, on the facts that have been recited, a 
reasonable person in the position of the defendants, and knowing those facts, 
would realize that the conduct of the defendants created an easily perceptible 
danger of death or substantial physical harm.  That issue of fact is for the jury to 
decide, not for the judge on a motion for summary judgment.  See Attorney Gen. 
v. Bailey, supra at 370.  The ‘application of the reasonable person standard is 
uniquely within the competence of the jury.’  DeVaux v. American Home Assur. 
Co. 387 Mass. 814, 819 (1983).  It is for this reason that ‘summary judgment is 
seldom sought or granted in negligence actions.’  Foley v. Matulewicz, 17 Mass. 
App. Ct. 1004, 1005 (1984); 10A Wright, Miller & Kane, Federal Practice and 
Procedure § 2729, at 194 (1983); Moriarty, The Law of Summary Judgment in 
Massachusetts, 43 (Flaschner Judicial Institute 1990), and the rule is equally 
applicable to actions involving allegedly reckless conduct.  See Saaybe v. Penn 
Cent. Transp. Co., 438 F. Supp. 65, 69 (E.D.Pa. 1977) (the issue of recklessness 
‘must be preserved for the jury’).  
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As a result, Defendants’ Motion for Summary Judgment on Count II. Negligence; 

Willful, Wanton, and Reckless Conduct must be denied and allow a jury to render a decision 

regarding this disputed factual matter. 

 

Count III. Equal Protection Claims under the 14th Amendment and 42 USC § 1983 

In another act of desperation, the Defendants under their Reply attempt to plead a 

completely new defense  by invoking the Statue of Limitations, despite the fact the Defendants 

never pleaded the action was barred by the statue of limitations in their answer, a true copy of 

which is annexed here to as Exhibit I.  Further, the Defendants never raised the issue of the 

Statute of Limitations in their Motion or Memorandum in Support of their Motion for Summary 

Judgment.  Therefore since their reply is supposed to be in response to the Plaintiff’s Opposition 

to their Summary Judgment Motion, and there being no mention of the Statue of Limitations in 

Plaintiff’s Opposition, the issue should be barred from any consideration whatsoever. 

In any event all the acts of retaliation were a continuing event from January of 2001 to 

August of 2003, culminating in the inclusion of the plaintiff in the Columbine drill and 

Defendants’ subsequent denial of Plaintiff’s Chap .41, §111F benefits well within a three year 

period.  The Plaintiff relies upon his extensive brief of that issue of violation of his equal 

protection claims in Count III in his Memorandum of opposition to the Motion for summary 

Judgment and respectfully submits as set forth in his Memorandum and Statement of Disputed 

Facts that this issue warrants the consideration of a Jury and the Defendants’ Motion for 

Summary Judgment must be denied.  The Plaintiff in his Memo has provided substantial case 

law that this issue is a jury issue not subject to Summary Judgment based upon the evidence 

Plaintiff has produced. 

 10

Case 1:05-cv-10596-MBB     Document 102      Filed 11/15/2007     Page 10 of 12



Count  IV. Denial of Benefits under M.G.L. c.41, § 111F 

Persistence, determination and steadfastness are all admirable traits. Stubborn ignorance 

is not.  The Defendants persist in claiming the plaintiff was not injured on duty and that his 

retirement was based upon the so called Heart Law, M.G.L. Ch. 32 § 94.  While it is true the 

Plaintiff had the benefit of said statute, he was also retired under M.G.L. Ch. 32 § 7, WHICH IS 

FOR AN INJURY ON DUTY.   The Defendants had the benefit prior to this action and during 

this action to all the retirement records including Exhibit E to Plaintiff’s Statement of Disputed 

Facts and Memorandum in Opposition to Summary Judgment, the Retirement Board’s findings 

of Fact, which like the independent medical panel  report and the Review report of Public 

Employee Retirement Administration Commission, all of said records provided to the court with 

Plaintiff’s opposition, clearly state the Plaintiff was injured on duty on May 25, 2003, during the 

Plymouth Police training exercise referred to as the Columbine Drill.  

While the Defendant Pomeroy is entitled to an opinion, even an erroneous one, it does 

not afford him a right to refute findings of the state and local agencies and declare an officer’s 

injury to be something that not only defies logic, but has no factual basis whatsoever.  To 

continue to proffer such a defense is either intentional misrepresentation or completely idiotic.  

Hopefully it is the latter, but in no event are the Defendants entitled to summary judgment on 

Count IV, the Denial of Benefits under M.G.L. Ch. 41 § 111F.  The Plaintiff relies upon his 

extensive briefing of this issue in his Memorandum in Opposition, which clearly establishes the 

Plaintiff was injured on duty and is entitled to the benefits sought under Count IV of his 

Complaint.  
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                                                                       Respectfully submitted, 
                                                                       Thomas M. Kelley, Plaintiff  
                                                            by his attorneys, 
  
   /s/ Joseph R. Gallitano 
   Joseph R. Gallitano, Esq. 
    BBO # 183700 
   34 Main Street Ext., Suite 202 
   Plymouth MA  02360 
   (508) 746-1500 

 
/s/ Richard D. Armstrong 
Richard D. Armstrong, Jr., PC 
BBO # 021580    
1400 Hancock Street 
3rd Floor 
Quincy, MA  02169 
(617) 471-4400 

Dated: November 15, 2007 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
THOMAS M. KELLEY,   
 Plaintiff,  
     
v.          Civil Action No. 05-10596-NMG 
     
TOWN OF PLYMOUTH, et al 

Defendants. 
 
 

AFFIDAVIT OF JOSEPH R. GALLITANO 
RE:  REBUTTAL TO DEFENDANTS’ REPLY MEMORANDUM 

 
 

 I, Joseph R. Gallitano, hereby depose and state that the following is true and 

accurate to the best of my belief as follows: 

 1.  I am an Attorney in good standing and represent the Plaintiff in the 

above-captioned matter. 

 2. Exhibit A attached hereto is a true and accurate copy of excerpts from the 

Deposition of William R. Griffin taken on July 13, 2007. 

3. Exhibit B attached hereto is a true and accurate copy of excerpts from the 

Deposition of Robert J Pomeroy taken on September 25, 2006. 

4. Exhibit C attached hereto is a true and accurate copy of excerpts from the 

Deposition of Kevin P. Fahy taken on June 9, 2006. 

5. Exhibit D attached hereto is a true and accurate copy of excerpts from the 

Deposition of Michael E. Botieri taken on June 21, 2006. 

6. Exhibit E attached hereto is a true and accurate copy of the Affidavit of 

Barbara J. Hansberry. 

7. Exhibit F attached hereto is a true and accurate copy of 840 CMR 15:03. 
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8. Exhibit G attached hereto is a true and accurate copy of excerpts from the 

Deposition of Thomas M. Kelley taken on February 9, 2006. 

9. Exhibit H attached hereto is a true and accurate copy of the Vote of the 

Annual Town Meeting of the town of Plymouth on October 22, 2001. 

10. Exhibit I attached hereto is a true and accurate copy of the Defendants’ 

Answer to Plaintiff’s Verified Complaint.   

 

Signed and sworn to under the pains and penalties of perjury this 15th day of 

November, 2007. 

 
    /s/ Joseph R. Gallitano 
    Joseph R. Gallitano 
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